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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable H. ¥, Pitman
County Auditor

Fayette County

1a Grange, Texas

Dear Birs

duties while on duty
the ocounty, and charge
¢ for such sarvices for
heild ovn use and benefit?
And _sgnother question.

943, requesting the opinion
stated therein reads as

Your letter-of Nay 24,
of this department Qe que
follovs: N N

"The Writer hag tvo Questions that has been
1 aid goems that—2it vill be necessary £or ms

ve ogtﬁion\in arder to take care of then sat-
| 1”3? 211 parties concerned.

\'\ ‘ E /
\"Firsts- Iy it legal for & County Auditor,
Aatt.\Q::?fj uditor, County Treasurer and/or Dep-
uty Sheriff, 811 of vhom are on straight salary
basis fram oounty to qQualify as & Kotary Public
and devote a portion of their time to such duties
vhile on duty for the county, charging & fee for
such services for their own use and dbenefit?

to

"Secondi- In a ocounty vhere county offieials
are oompensated on salary basis, oan a County At-
torney charge A dgents per mile for use of his auto-
mobile vhile sttending Justice Court in the various
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J. P. Precinots in the county?! If so, can it de
texed as costs againat the defendant vhen convio-
tion f¢ had or from vhat fund should it be patdr”®

f Section 40, Article XVI of the State Constitution,
provides in part

*No person shall hold or exercise, at the
same time, more than one ¢ivil office of emolu-
ment, except that of Jjustice of the peace, county
commissicoer, notary zgulio and postmaster, . . .
unlotg othervise speoifically provided herein.

- With reference to the foregoing constitutiocnal pro-
vision the Supreme Court of Texas in the oc&se of Geal v. Thopp-
son, et al., i% 8, ¥. 365, said;

‘ "¢ » « Does this mean that an inoumbent can
hold either of the offices namsd, and at ths same
any other office, or that he can only hold two
offices vhen doth are among those specificslly
designated? We think the former is the proper
oonstruction, <The languzfi is copled meinly from
ssotion 20 of Artiole the Constitutioms of
1845, of 1861, and of 1866, whioh is the same in
each of those instruments, and reads as follovs;
e » ¢« It is olear that under this section any

ustice of the peace might holé anothsr office.
ovell v, Wilson, 16 Tex. 59. The office of jus-
tice of the peace vas made an exception to the
goneral rule, and the inference froa the use of
the same 1lng::gz in the present Constitution
vith the mere tion of other offices, is strong
that it vas not meant in any manner to changs the
general rule, but merely to make additional ex-
ceptions, The other construotion would materially
nodify the general effect of the provision. It
. would prevent even a justioce of peace from
holding any other office exoept one of those spe-
cislly named, and would be & redical departurs
from the provisions of all rprbvious constitutions
on the same subject. Constitution, 1869, Article
3, 8ection 30, If the ¢ of the provision
. in question had been exsept those of Justice of




the e, eto., thore may have been more doudt
about the constiruction; dbut the vords are except
that, ete., and they indicate that it vas intended
that a person might lawfully hold any office, end
in addition thereto either of the offices enumcrat-
od:. The use of the word those' but has suﬁgwatad
the construstion that an finoumbent ocould only lav-
£ully hold tvo offices &t the same time, vhen both
vere offices specifically named in the section,

If the sllegations of the petition are true, ve
are clearly of the opinion that the appellant did
not vacate his office of gounty commissioner by
acqepting that of mayor, 8uch we understand to
have boen the ruling of the ¢ourt below. PBut, bLe-
cause ths appellant did notmeke ell the members of
the coxmissioners' gourt party to the suit, the
judgment is affirmed."

This department hag written aumerous opinions hold-
ing that certsin county officials are not prohibited by lav
from holding the office of notary public vhile holding their
respective offices. EHowever, nn the other hand, this depart-
mant has written opinions hoiding that certain county officse
ars incompatible with the office of notary public snd that a
pesrson holding such office cannot at the same time hold the
- office of notary public. JFor exsuple, it i3 held that the of-
fice of county elerk and/or deputy ecounty elerk are ine ti-
- ble with the office of notary pudlie and that & pergon ho
the office of oounty olerk and/or deputy county clerk eamnot
at the same time hold the office of notary public. This de-
fartnont has held that the office of notary public snd eounty

reasurer are not inocompatible and that the county treasurer

is not prohibited by lav from holding the office of notary
public vhile holding the office of county treasurer. For the
purposes of this opinton wve 4o not deem it necessary to enumsr-
ate or mention all the opinions regarding your first question,

In viev of the foregoing authorities you sre respect-
fully advised that it 1is the opinion of this department that
- the offices of county auditor, assistant c¢ounty auditor, eoun-
ty tressurer and dogut: shnrifr are not incompatible with the
office of notary public and that a persan hol either of
the rorzgoing offices can at the same time legally hold the
office notary publie. All of the above mentioned officials
. Who are duly qualified notaries public may legally charge the
fees provided by lav for their services as such vhen aoting
in the capsoity of & notary pudblie,

688




689

HRonorable H. W. Pitman, page &

The county officials of Fayette County are compen~-
sated on an annual sslery basis.

With reference to your second question your atten-
tion is directed to ouwr Opinion No, 0-}6%0, holding "that the
oommigsioners?! court of Smith County would have authority to
allov ths county attornay reasonable necessary traveling ex-
enses for the sttend Justice courts of the county and that
tha method of compensation of such expensgs alloved, if any,
would be for the gonliaaioncrs' court to determine in their
gound discretion.

The statutes are sileant &s to the rate per mile to
be slloved the ccunty attorney, Hovever, in vievw of our Opin-
ion Ko, 0-3670 and Artiecle 3899, S8ection (b), Vernon's Annotat-
0d Civil Statutes, it 1s our opinion that the commissioners’
court of Fayette County has suthority to allov the county at-
torney reagonadble snd necessary traveling expenses for attend-
ing jJustice courts of the county. The amount, and the method
of oocmputation of gsuch expenses slloved, if any, vould de for
the comigsioners'! court to determine in their sound discretion.
Such expenses cannot legally be taxed against the defendant.
Lf such expenses are slloved by the conmissioners! gourt, such
expenses must be paid out of the officers' salary fund in
striot compliance vith Section (b), Article 3859, Vernoon's
Annotated Oivil Statutes, - ' ‘

We encloss & sopy of our Opinion ioz 0-3670,
Yours very truly
ATTORNEY GENARAL OF TEXAS

YTPNT 3ISISTANT B¥_£ﬁ2L445662?Zk{i¢$4¢>,,,»z-

O ERET SrEERT Ardell ¥Willisms
Assistant
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